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SUMMARY

The intermediaries legislation — more
commonly known as IR35, is a piece of
anti-avoidance tax legislation introduced in
2000 to combat what HMRC call “disguised
employees”. It applies to contractors who
supply their services through a Professional
Services Company (PSC).

The legislation requiresthe PSC to pay equivalent
employment tax to directly engaged employees
i.e.PAYE taxand NIC if the reality of the work is
akin to employment. Since the introduction of
IR35, it has been the responsibilityof the PSC to
determine whether they were working inside
IR35 (i.e. effectively an employee) or outside of
IR35(i.e. a genuine independent contractor) and
to pay the appropriate taxes due.

However, there are reforms happening from April
2020 that will change the way this legislation
works. Food manufacturing businesses will need to
know about these changes if they hire any
contractors operating via a PSC.
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does the engagement between the
end client and contractor look and feel like employment?
If it does, it is more likely IR35 will apply. There are a number
of very clear factors to consider when determining IR35
status. It isimportant to take into account working practices as
well as contractual terms. Below are the key factorsthat need
to be considered when determining status:

Is the contractor requiredto carry out the work
themselves? Can they send a substitute?

Being required to offer personal services points towards

working inside IR35. A genuine right of substitution also

requires the worker to be responsible for finding and paying

the replacement worker. It is not only substitution that can

help disprove personal service but also the ability to sub-contract
significant pieces of work and/or engage assistants to carry out
non-trivial elements of work.

What degree of controldoes the end client have over

what the contractor is doing?
As employees are controlled by their employer, the existence of
control points towards being inside IR35. The truly self-employed
have more influence over how they complete their work.
Contractors working outside IR35 should have a reasonable degree
of control as to where, when and how they undertake the work.

Is the end client obliged to offer work beyond the

agreed project, and isthe contractor obliged to

accept it?
Employees and employers have mutual obligations,so the
presence of MOO points to being inside IR35.The end client
should not pay the contractor for any ‘down time” and the
contractor should also have the ability to refuse any other
work offeredduring the contractual term.
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The actual method by which status

is assessedis not changing. However
currently, it is the contractor’s
responsibility to determine whether their
assignment falls inside or outside of IR35,
and they are liable for any unpaid taxes
should this determination be challenged
by HMRC and foundto be incorrect.
From April 2020, it will be the ‘end hirer’
or ‘engager of the company procuring
the services,who will need to assess

and determine whether a role falls in,

or outside of IR35. Ifitis determined that it
isinside IR35,the “fee-payer” (end hirer or
agency) will be responsible for paying and
reporting of PAYE tax and NI.
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The fee payer bears the responsibility for
accounting forthe PAYE/NIC due under
the IR35 legislation and the liability where
any failures arise.

If you hire contractors directly you are
the engager and fee payer, therefore
liability sits with you.

As an engager (end hirer) you must
take reasonable care to assess if the
assignment is caught by IR35. Failure
to do so will mean the liability is
transferred to you.

A status determination statement
must be provided by you to the worker
and the party the client contracts
with (i.e.the agency). Until the statement
is provided, the client will be treated
as the fee payer — therefore the liability
remains with you until this statement
has been passedon.

Liability for unpaid taxes.

Rate increases for contractors who
fallinside of IR35.

Admin burden of status determination
statement.

Potential holiday pay claims.

Blanket ruling may result in losing
contractors.
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OUR SOLUTION

Silven have partnered with
Brookson Legal Services and
Kingsbridge Insurance to offer
the following solution to help our
clients evaluate their risk,
demonstrate reasonable care
in their assessment and comply
with the legislative changes.

Brookson Legal Services are the
only SRA regulated law firm that
focuses on IR35.

www.brooksonlegal.co.uk

BROOKSON
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IDENTIFY

> End hirer to assess current contract
workforce and identify all contractors
who work via a PSC.

> End hirer identifies roles requiring an IR35
review — it is possible to group roles where
the contract and working practices are
the same.

AUDIT & EDUCATION

> RAG audit every current off payroll
engagement and review hiring pattern for your
food and drink manufacturing organisation.

+ Contract review
« Working practices survey
» Review documentation
> Each engagement will then be classified.

Inside of IR35, transfer PSC to
umbrella company or permanent

Amber: Further review required

Green: Outside of IR35, document
o working practices and issue new contracts

> Education and training delivered to all
hiring managers and relevant personnel.

ASSESSMENT & EVIDENCE

> Audit trail of decision-making process
for every role outside and inside IR35,
as required by HMRC.

> Decisions and audit trail passed to
recruiters.

> Status determination statements
produced for each role identified.

ONGOING SUPPORT

> Monthly Ml demonstrating reasonable
care application.

> Off payroll worker report filing and
continual management of the audit trail.

> Evidence collated that decision was
applied by tre fee payer.

> Periodic audits.

FINAL STAGE

> Fully insured solution covering IR35
for all parties in the supply chain.
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Silven bring the best-in-class recruitment solutions,
SO you have an unfair competitive advantage,
the compliant way.
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Call: 0161 832 7463
Email: jeremy.pierce@silven.co.uk | amy.griffith@silven.co.uk | moin.ahmed@silven.co.uk

silven.co.uk




